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~ .:,m x-i'&TT Order-In-Appeal Nos. AHM-EXCUS-q01-{\.PP-016-2017-18
fit 28.06.2017 sha al mmsr Date of Issue) J. / 1 I t1I l .
~ 3diT ~ 31TpR'f (3ltlIB-l) am trrfur
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Asstt.Comm. Commissioner. Div-II ~~~- Ahmedabad-1 am vITTt ~ .:,m "'ff
AC/1 0/Div-11/2016-17~: 07/10/2016, -it~

.• J,
Arising out of Order-in-Original No. AC/1 0/Div-II/2016-17Ra: 07/10/2016 issued by
Asstt.Comm. Commissioner,Div-II Central Excise, AhmedaJad-I

"
3r4leaf at am vi u Name & Address of the Appellant/ Respondent

Cadila Healthcare Ltd.
Ahmedabad

al{ an@h z 3rq am?r it arias ra mar & it a s am?r uR zqenfenf fa aa; • am arf@er6rt at
3ltlffi <IT "TRfa=!Uf 3~ mw'f cp'{ "flcITTlT t I

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rd val nl yr)erur sn4aa
Revision application to Government of India_:

(1) #ht 3na zca srfe)fzm, 1994 ml eTRT aTITTr ~ <@11{" Tf1{' +Wffif m- <ITT TT~ eTRT cm-~-'clRT m- ~Q;fll ~

m- 3mifci TR1a-1Uf 3~ 3Jt.TA ~- ,nm~- fclm +intra,aRm, a\ft iRr, fa ta qua, is mf, { Rcat
: 110001 cm- ml ufRI 'c!T~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect o-= the following case, governed by first
proviso to sub-section ( 1) of Section-35 ibid : ' ·

Oi) z4fa mT #t mf.r m- 1'!Pffi" TT v1<1 ~ mf.r"~ -it fcITT:\1-~ m 31"'ll ~ TT m fcITT:\T ~-it~
wgmu im ua g; nf TT, m fa8ht quern zn au&r 3ja ag fh4 arar j m ff aver # gtm al ,Rhur #
<ITTR ~ m 1 .
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b)

(<T)

In case of rebate of duty of excise on goods ·exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) qr are ff rg ar q?Raffa mrG R znr ma a faff if Uqzjtr zyca aa +aqr
zyca # Rd a mi i sitn # are faft r,qr rh i faffaa et

(b)

(1f)

(c)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used· in the manufacture of the goods which are exported
to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if saaa 8l area en # pa a fg it st #frt t u{ & ajh ha arr it sr err ga
fa gar@t snga, ratrt uRa cfl" x=r=n:r J:R" znr ara fa sf@fa (i2) 1998 tTRT 109 am
fgaa fag -rrq "ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 Q
of the Finance (No.2) Act, 1998.

(1) a4ta snl«a zyc (3r4ta ) ma4l, zoo1 Rm 9 # sifa faff{e ua in zg--s i h uRii ij,
)fa 3rag #a ufa 3merhf Reita at ma a flu Te-arr vi 3rft arr # at-t ufii # arr
Ufa arr4aa fqa urrr af@; [ \Nlcfi Wl!.T Will ~- <ITT ~ cfi 3@T@ tTRT 35-~ Tf frMffir tJfr cfi :f@R
cfi ~ t Wl!.T ir3TR-6 ara #l uR #fl st a1Reg I

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rfur am)ea rer ursi icvaa a arr qa a sa a "ITT it wra 20o/- 6) gram #t Gig
3ITT Gisi ica vanv ala a unr "ITT ID 1000/- #l #i 47I #t ulg I

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0..involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more .
than Rupees One Lac.

-tar zcn, #trqr yea vi ara ar@alamar@raur ufa arfre:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b€tu snrar yen arf@~m, 1944 #t err 35-~/35-~ cfi 3@T@:­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

'3cfc1fclfu1a ~ 2 (1) en 11 ~ 3J:!x-fR cfi 3R1JcIT at rat, srftcat ma i vlt ye, #fa
naa yes vi hara 3rfl4hr =nnf@rawr (frezc) at qfa flu f)fear , 3nar i 3j2o, q
#)ea Raza arrorg, tuftu, 3rqararz-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuR z area{ e am?vii a arr eh & at yarn 311cm a Reg fr ar [Tar far
ir fu um Reg sa «a # @ta g; ft fcn fuffl cfcft arf aa cB' ~- ~~-1!:!fu 3~
qrzn[@raur at vn 3r4la zur a{ta int qt ya 3mlar fcnm \rf@T t I

In case of the order covers a number of order-in-Original, fee for each O.LO. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

(4)

(5)

urn1au zyca 3tf@Nm +97o zrm #if@r #l 3rq--1 # 3-j"alf-a- frrmmf ~~ \1Clu 3lTclcR <TT
Tea arr&r zqenReif fufzr qf@rant 3lmT lf ~~~~~"CR Xil.6.50 tRl <ITT r/.lllll<illl ~

[ea m sh aRg I

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

sail vi#f@ea mi a firuraqr fuii al al ft ezn 3naff fhut Gr ?ut ye,
a8ha sneer zyca vivar an@r urn1f@raw (nruffaf@) fr, 1gs2 i fe a
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) #tar zyca, aha Una yea vi arm 3T1ThWf urznf@raw1 (Rrec), >t"fu 3r:l"@T cB" l=Jll@ if
acar niaT (Demand) yd is (Penalty) <ITT 10% q4 sm an 3fear{ k 1zrifa, 3rfrus+a q 5# 1o

cfiUs"~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of Jhe Finance Act,

1994)

hc#tr3nl era3il lara± 3iriia, sf@a~tar "afar#rmi"(Duty Demanded) -
3

(i) (section) is 1D aaaffffafr;
(ii) fzararrcrdz4fez if@r;
(iii) adz3fez fail a fer 6 hiar 2zr f@.

¢ <l""lf ufam 'if ar4h' # uzrufarmRtacii, 3r4hr'arr ah a fer u4Ia am feararr.
' .2

'•

For an appeal to be filed before th_e CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

zszs arr # uf gr4l qf@raur # mar szi sra 3rrar rs zn ug fa(Ra gt t an far arr era h,..:, ..:, ..:,

10% sar7arrr ail srzi ha aus Rafa zt +a vs a 10% 3rra w Rt sr at el
3 2

In view of above, an appeal against this order shall lie before the Trih':JJ:lat~f-!.,payment of
10% of the duty demanded where duty orduty and penalty are in displ'.lt§{J;irRp,~n~JlY., where,-. '3° ¢

penalty alone is in dispute." · ·
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ORDER-IN-APPEAL

This appeal has been filed by Mis Cadila Healthcare Ltd, Plot No.Al/3707 &

3708, GIDC Phase-IV, Vatva, Ahmedabad [hereinafter refe:-red to the appellant] against

Order-in-Original No.AC/10/Div-I/2016-17 dated 07.10.2016 [hereinafter referred to as

"the impugned order"] passed by the Assistant Commissioner, Central Excise, Division­

II, Ahmedabad-1 [hereinafter referred to as "the adjudicating authority"].

2. Briefly stated, the fact of the case is that the appellant is engaged in manufacture

of medicaments under chapter 30 of Central Excise Tariff Act. 11985. On the basis of

Audit report that they had availed Service tax credit on invoice issued by M/s Eagle Eye

Security & Services on full rate amount, instead of 25% of amount for the period from

April 2014 to November 2015, a show cause notice dated 22.03.2016 was issued to them

for recovery of amount of Rs.27,018/- with interest and imposition of penalty. Vide the

impugned order, the adjudicating authority has confirmed the recovery ofthe said amount

with interest and imposed penalty under Rule 15(2) of Cenvat Credit Rules, 2004 read

with Section 11 AC ofthe "central Excise Act, 1944.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds that

under full or partial Reverse Charge Mechanism (RCM), if the service provider has paid

the tax,. no service tax can be again demanded from service recipient under notification

30/2012-ST and such demand would amount to double recovery; that in the instant case

instead of 25% of service tax, 100% service tax was paid by the service provider and

accordingly, the appellant is eligible to take full amount of credit. The appellant has cited

various case laws in support of their above arguments.

4. A personal hearing in the matter was held on 17.€5.2017. Shri Vaibhav Vahia.

Manager of the appellant appeared for the same and reiterated the grounds of appeal.

5. I have carefully gone through the facts of the case and submissions made by the

appellant in the appeal memorandum. The issue to be decided in the instant case is

relating to eligibility of Service Tax credit amounting tc Rs.27,018/- on the basis of

invoice issued by the service provider, who avails benefit u::1der Notification No.30/2012-

ST dated 20.06.2012 as amended.

6. At the outset, I observe that the appellant was availing service by way of supply

ofmanpower for any purpose or security services from M/s Eagle Eye Security Service, a

proprietary concern who avails the benefit of Notification No.30/2012-ST dated

20.06.2012 as amended by notification No.45/2012-ST dated 07.08.2012. The period

involved is April 2014 to November 2015. As per the provisions of the said Notification,

25% of service tax was required to pay by the service provider and remaining 75% was

required to pay by the service recipient i.e the appellant.
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7. The appellant has contended that they had taken 100% credit ofservice tax as the

service provider has paid the full amount ofservice tax and charged the said amount from

them and recovery of such amount would amount to double taxation. The adjudicating

authority has not accepted the said contention and stated that the instant case deals with

recovery ofservice tax credit wrongly availed and riot any recovery ofservice tax: that as

per provisions of Rule 9 of Cenvat Credit Rules, 2004, credit shall be taken on the basis

document evidencing payment of service tax and in the instant case. the appellant has

taken without such documents and merely on the premise that the service provider has

paid full amount ofservice tax under the said notification.

8. I observe that during the disputed period, the service provider has availed benefit

of notification No.30/2012-St as amended and as per the provisions of the said

notification, the liability of paying service tax @75% was on the appellant and on the

basis such payment they can take credit of the said amount apart from the credit of

payment of 25% made by the service provider. The said notification notifies taxable
: I 'service and extent of Service Tax payable thereon by person liable to pay Service Tax.

All it states is that taxable services provided or agreed to be provided by way ofsupply or

manpower for any purjJose or security service are liable to Service Tax and provider or

such service has to bear 25% and recipient has to bear 75%. Hence, for the disputed

period, the amount paid in excess ifany by the service provider is not relevant for taking
t

Cenvat credit and such amount goes to the credit of Government account. The

adjudicating authority at para 14 ofthe impugned order categorically explained that in the

relevant invoices, the service provider has specifically mer.tioned the abatement of 75%

of service tax availed by the under notification No.30/2012-ST as amended and payment

of service tax @25%. This fact was not challenged or disputed by the appellant either

before adjudicating authority or before appellate authority. In the circumstances. as per

documents evidencing payment of service tax paid by the service provider, the appellant

is eligible to take only such paid amount. In view of above unambiguous situation. the

argument of the appellant that the, service provider has paid the tax at full rate and

accordingly they had taken the credit at full does not have any merit, especially in a

situation where they have failed to produce any documentary evidence that the service

provider has discharged the tax liability at full rate.

9. The appellant has relied on various case laws stating that demand of service tax

from them would amount to double' taxation of service tax. Since the instant case is

relating to recovery ofwrongly availment service tax/excess credit availed. I do not find

worth to discuss the said citations here.

10. In view of above discussion. I hold that the adjudication authority has rightly

denied the credit of service tax amounting to Rs.27,018/-for the disputed period and

restored the impugned order in original in all aspect.
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11. The appeal stand disposed ofaccordingly.

w%C
(30IT 2I0)

3-Ti¥(~- I)

Date:.,lt06/20 I 7
Attested

cl!sate
Superintendent (Appeal-I)
Central·Excise, Ahmedabad
BY R.P.A.D.

To.
M/s Cadila Healthcare Ltd,
Plot No.Al/3707 & 3708, GIDC Phase-lV,
Vatva, Ahmedabad

Copy to:

I . The ChiefCommissioner ofCentral Excise Zone, Ahmedabad.
2. The Commissioner ofCentral Excise, Ahrnedabad-I.
3. The Additional Commissioner(Systems) Central Excise, Ahmedabad - I
4. The Additional Commissioner, Central Excise, Ahmedabd-I
5. The AC/DC, Central Excise, Division-II Ahmedabad-1t6Gard me
7. P.A
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